MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 88/2012.

1) Chandrakant Gangaram Pimpalkar,
Aged about 50 years,
Occ-Service,
R/o Near Sangh Building, Mahal, Nagpur.

2) Chandrasekhar Bhaskarrao Tiwari,
Aged about 50 years,
Occ-Service,
R/o Reshimbag, Nagpur. Applicants.

Versus

1) The State of Maharashtra,
Through its Secretary,
Department of Water Resources,
Mantralaya, Mumbai-440 001.

2) The State of Maharashtra,
Through its Secretary,
Department of Finance,
Mantralaya, Mumbai-440 001.

3) The Superintending Engineer and Administrator,
Command Area Development Authority,
Wainganga Nagar, Ajni, Nagpur.

4) The Executive Engineer,
Minor Irrigation Division,
Wainganga Nagar, Ajni, Nagpur.

5) The Project Officer,
Soil and Water Management Pilot Project Division,
Wainganga Nagar, Ajni, Nagpur. Respondents

Shri J.L. Bhoot, Advocate for the applicant.
Shri A.M. Ghogre, learned P.O. for the respondents.
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Coram:- Hon’ble Shri R.B. Malik,
Member (Judicial)

Dated: - 22"! February 2017.

Oral order

The two applicants being Junior Engineers hereby
raise a dispute about the fixation of pay post 2" benefit of Assured
Career Progression Scheme (ACP). They have been given the pay
scale of Sectional Engineers by the respondents treating that as a
promotional post while according to the applicants, the next
promotional post for them the pay scale of which they would be entitled

to is Sub-Divisional Engineer.

2. | have perused the record and proceedings and heard
Mr. J.L. Bhoot, the learned Advocate for the applicants and Shri A.M.

Ghogre, the learned P.O. for the respondents.

3. There are some facts which have become
indisputable.  The initial appointments of the applicants was by the
order dated 9.1.1984 as Technical Assistants (TA) in the pay scale of
Rs. 975-1540. A cadre of Civil Engineering Assistants (CEA) was
created under the G.R. of the Government of Maharashtra in Irrigation

Department dated 31.1.1989 (Exh.R-1 Page 73 of the paper book
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(P.B.). Several lower grade technical employees including the

applicants came to be absorbed in that cadre of CEA.

4. 20% of the posts of Junior Engineers are filled up by
promotion from the cadre of CEA and the remaining posts are filled up
by nomination from engineering degree or diploma holders. The
applicants fell in the former category. They appeared at and cleared
the required examination and were appointed as Junior Engineers.
That was done apparently under Rule 3 of Junior Engineer (Civil)
Group-B non gazetted in the Public Works Department and lIrrigation
Department (Recruitment) Rules, 1998. In what has been described as
returns submitted by the respondents No.4 Executive Engineer, Minor

Irrigation Division paras 6, 7 and 8 need to be fully reproduced.

“6. The Civil Engineering Assistants who have been
selected for the post of Junior Engineer and have passed
Departmental Examination of Sub-Overseer / Surveyor’s
course / one year course of Civil Engineering Assistants /
five months training etc., such qualification is not equivalent
to the Diploma / Degree in Civil Engineering for the reason
the Junior Engineers appointed from Civil Engineering

Assistants are called as unqualified Junior Engineer.

7. In the cadre of Junior Engineer, there are three

categories as,

(i) Junior Engineers holding Diploma or higher qualification,
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(it) Junior Engineers holding two years Diploma,

(i) Junior Engineers appointed except form 1 & 2 (from
above said Civil Engineering Assistants called unqualified

Junior Engineers.

8. Thus the next promotional post for the cadre of CEA is
Junior Engineer (Civil) (Group-B non gazetted) as per the
provisions of Rule 3 (a) (1) & (2). So the Civil Engineering
Assistants (5200-20200+GP 2400) otherwise eligible are
entitled to get promotional pay scale of Junior Engineer
(9300-34800+GP4300) as first benefit under Assured

Career Progressive Scheme.”

5. There is no serious dispute about the facts set out in
the above quoted paragraphs. On 8.6.1995, the State of Maharashtra
vide a G.R. of that date brought into force a Time Bound Promotion
scheme w.e.f. 1.10.1994. In common parlance, it is also called first
ACP. By an order dated 13.4.1998, and it is an admitted position, the
applicants were granted first T.B.P. w.e.f. 23.1.1996. From the pay
scale of Rs. 1200-30-1440-E.B.-30-1800 (Pre 1°' T.B.P.) they were
fixed at Rs. 1640-60-2600-EB-75-2900 (Post 1% T.B.P.). It is common
ground that first T.B.P. scheme was replaced by another scheme w.e.f.
1.8.2001 vide the G.R. dated 20.7.2001. A modification to and

improvement upon the 2001 scheme was brought by the G.R. of 1%



5 O.A.No. 88/2012.

April 2010 by the Government of Maharashtra in Finance Department

(Annex.5 Page 37 of the P.B.).

6. At this stage, | would read 2010 G.R. just referred.
The scheme became effective from 1.10.2006. While discontinued
scheme of 1994 applied to a particular group of employees, the 2010
scheme was modified and improved upon. The 2001 scheme was
made applicable on the basis of pay band. In the entire career of an
employee he would get two such benefits. But those who had been
actually given three or more promotions would not be entitled thereto.

The first benefit would be given after twelve years.

7. | am herein more concerned with the second benefit.
It would be appropriate in my view to quote in Marathi first para of the

said second benefit scheme.

“(h) ANSTET U SATH:

(%) 9BOAT SMHTHAR ¢ TN HIHT AaT qOT0 et 0AT
HALUTAH  YGIOANOTT Y&l AdTaeell  GaT ey
08U HoR 0T IS,  dUNH AT JieleAdiel GEell
STH 08U 0T UGl ddeddiRdedl HoX 0T eIl
3¢ (AT YGlell [HAM d dlhleatiddk 0T 9&moar
AR T SEEERATT  dl¢ & gl hAHG af doaH
309 dAETsT Ao 0T Id ¥ X o
HPIIHG a7 d0EH 30T AdTEde gaT 13y 0§

FR 0T ISl




6 O.A.No. 88/2012.

8. There is a clear reference to non functional posts in
relation to the promotion. This aspect of the matter may need some
elaboration as the discussion progresses. But it needs to be
mentioned that according to Mr. Bhoot, learned Advocate for the
applicants the pay scale of next promotional post has got to be given to
the concerned employees. That may be one aspect of the matter, but
in my opinion, other aspects of the matter will have to be taken into
consideration and, therefore, concepts of promotion, promotional posts
and salary etc. in the context of the relevant instruments would
assume significance. The other terms and conditions as far as this
scheme is concerned, inter alia include that the concerned employee
should be eligible in all respects to be promoted to the next post.
There is a reference to the requirement of meritorious ACRs. Clause 3
of the G.R. also needs to be reproduced (in Marathi).

“3. U O@0 UGDAdT ABMNIAHAR AT ASFAGIAD GGI0TdnT

UCTOAT ITAGITADT T oI AT 3T 3T [RTHaT geiiaTar
ar@Sia (Hierarchy) el JeHIETT HaERI3YSIIY el Hhl

T ASTAEETEH Uk offH ASNIAR U 0RO YeIaAm
TSIl 318 3T [AT\d) YGI0AE d@did (Hierarchy) gem
UeI0ACAT  HIITI3USINe A8, T

FHAARIATH AT AT TGIIANOAT IGMAT dcdoTa et
JET W ASET g 9 MHdl Yeiladl ar@did (Hierarchy)
Qo YGHIET HeeTO3Uele del d¥ T [HOGO 0Ol -dr 0ar
qSI0AT ddAERdAd dded od 3¢ o UG SV gl VIO UG 3T
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Y FAGA R JdTEIAEH Uhhl Ualell  AST«i0aT YE0am
ATHARTE 30T IHHUIRD dadleell el o 0§V Hol
HIOATT A3

AT ASAAT GEST olH AANATAIR FHAETIE  9Eell
STNAT Uglak OO UGS [Fellell 3™ 3MPT  [RTedX
qToal GEY o HDAYEY ISl YaIAEIAT  Yaal
D0 YeIIAE ATl 38 d [l J9adAE dEEd 9o
YSHIEIT HIIO3YAIY T8 dX o 0T YGI0AT ddAaidald  dcld
U9 Mg d UG gl UhlhD UG e 3 HHASE [&@T THHD
TSt ASTA0TT YEDAT SR HF0AT HAUIRD T8 Gal
e DU HoX 0ATT Usel.”

9. Other terms and conditions would not be much
necessary to be mentioned herein except that clause 4 provides that if
an employee got one actual promotion before availing of any benefit
and if in the hierarchy there was no scope for further promotion then,
he would be entitled to be treated as an employee holding solitary

post.

10. As the matter stands, second ACP has already been
granted to the applicants. Insofar as applicant No.1 Shri Chandrakant
Gangaram Pimpalkar is concerned, page 46 of the P.B. can be
perused. His pay scale at the time of grant of second ACP was Rs.
9300-34800 with GP of Rs. 4300. After the grant of second benefit
post 24 years of service w.e.f. 23.1.2008, his pay scale was Rs. 9300-

34800 with GP of Rs. 4400. Mr. Bhoot, the learned Advocate for the
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applicants pointed out that the pay scale remained the same while
there was a benefit of just Rs. 100/- and that too in the grade pay.
That cannot be the correct approach at all, according to the learned
Advocate for the applicants. In this behalf, it needs to be mentioned
that what has apparently been given to the applicants was the pay
scale of Sectional Engineer and not that of Sub-Divisional Engineer.
According to Mr. Bhoot, the learned Advocate for the applicants,
promotional posts would not be of the Sectional Engineer because as

per record, that was only “gemad” as described in Marathi and,

therefore, promotional posts would be that of Sub-Divisional Engineer.
In para 7 of the O.A., itis pleaded inter alia that in terms of other sub-
clause (c) of clause 2 of 2010 G.R., substantial part of which has been
reproduced in Marathi hereinabove, the applicants would be entitled to
pay band of the pay of promotional posts. However, inasmuch as the
first benefit under that scheme was allowed carrying only non
functional promotion or higher pay after specific period, then the
functional pay would be allowed as a second benefit. He has referred
also to Annexure A-7 which is some kind of communication from the
Government to the Chief Engineers and Superintendents etc. dated
19.3.2011. Itis in Marathi. It is stated there that insofar as the 2010

scheme was concerned, guidance was being sought with regard to
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which pay scale would be applicable for the second benefit. It was
mentioned there that those Junior Engineers who got time bound
promotion on that post, they will be, subject to their eligibility otherwise,
after completing of twelve years of regular service, be entitled to the
pay scale of Sectional Engineer as second benefit. It is further
mentioned that those of this category who had got as first benefit, pay
scale of Junior Engineer will be entitled as a next higher pay scale, the

pay scale of Sectional Engineer as second benefit.

11. Now, there is some more discussion to follow. At
this stage itself, it can be usefully noted that the concept of promotion
that was vigorously canvassed by Mr. Bhoot, the learned Advocate for
the applicants has to be understood with reference to the context
which herein is the entitlement to second benefit and, therefore, one
has to go by various other aspects of the matter rather than bodily
lifting the names of the promotional posts and applying them
regardless of the context of the present case. But | may only mention
that according to Mr. Bhoot, the learned Advocate for the applicants,
the pay scale to which the applicant would be entitled to the second
benefit is Rs. 15600-39100 with grade pay Rs. 5400/-. In what has

been described as return on behalf of the respondents, in para 14
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which contained specific pleadings on behalf of Finance Department, it

is pleaded as follows:

“The promotional hierarchy including non
functional promotional post for the members of Applicants;

union as follows:
Civil Engineering Assistant

PB Rs. 5200-20200
GP Rs. 2400
Junior Engineer
PB Rs. 9300-34800
GP Rs. 4300
Sectional Engineer
PB Rs. 9300-34800 (Non functional pay structure)
GP Rs. 4400
Sub-Divisional Officer
PB Rs. 15600-39100 (Non functional pay structure)
GP Rs. 5400".

12. The above paragraph quite clearly indicates the
hierarchy as well as the concept of non functional pay structure. In
para 15, it is clear that on the basis of the above hierarchy, the
incumbent on the post of Civil Engineering Assistant would get second
benefit in the pay band of Rs. 9300-34800 with GP of Rs. 4400 of the

post of Sectional Engineer as per para 2 (c) (1) of the G.R. of 1% April
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2010 already quoted hereinabove. The directly recruited Junior
Engineers would, however, get second benefit in the pay band of Rs.
15600-39100 plus grade pay of Rs. 5400/-. The learned P.O.
repeatedly pointed out to the chargin of Mr. Bhoot, learned Advocate
for the applicants that the applicants are not holding either degree or
diploma in engineering. Having considered the rival submissions in
depth in the light of the pleadings with particular reference to the
pleadings just referred, | find that there is a clear dichotomy in the
service conditions of engineers depending upon which source they
came from and how did they originate. If the distinction is consciously
done, there is nothing to indicate that any principle of law or
constitution is offended despite attempts by Mr. Bhoot's, in my view,
such a dichotomy of posts on the basis of the decision of Hakim
Committee referred to in para 16 of the specific pleading of the Finance
Department at page 69 of the P.B. should not be interfered with. | am
in complete agreement with the respondents that other factors
remaining constant, the law laid down by the Hon’ble Supreme Court in

State of Haryana V/s Civil Secretariat Personnel Staff Association

(2002) 6 SCC- 72 and Union of India VV/s Makhanchandra Roy AIR

1977 SC 2391 has to be applied. However, by other factors remaining

constant what is means is that there can be some factors constituting

absence of bonafides or whimsical approach. If that was not there,
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then the Court would not rush sin, where the Pay Committee being an

expert body has already treaded.

13. The hierarchy that is mentioned in para 11 of the
report on behalf of the respondents is insofar as C.E.As are
concerned, the Civil Engineering Assistant, Junior Engineer, Sectional
Engineer and the Sub-Divisional Engineer. On record, | find the
Recruitment Rules for the post of Junior Engineer (Civil), Group-B
alongwith the amended rules of 1988 and 2006. Rule 3 thereof as it
stands after amendment provides inter alia that the appointment of
Junior Engineers would be made by promotion of a suitable person on
the basis of seniority subject to fithess from amongst the Civil
Engineering Assistants who have passed qualifying examination for the
post of Junior Engineer and that as | have already mentioned, the
applicants have cleared. At page 96 of the P.B., there are rules called
“Sectional Engineers (Civil), Group-B in the Maharashtra Service of
Engineers (Recruitment) Rules, 1997”. Rule 3 thereof needs to be
fully reproduced:

“Appointment to the post of Sectional Engineers
(Civil), Group-B in the Maharashtra Service of Engineers shall be

made by selection on the basis of seniority, subject to fithess from

amongst the persons holding the posts of Junior Engineer who—



13 O.A.No. 88/2012.

(@) Possess a three years Diploma in Civil
Engineering or any other qualification declaredly
by Government to be equivalent thereto, and have
put in not less than five years regular service as
Junior Engineer on regular establishment in the
Department, or

(b) possess an Upper Subordinate Certificate
awarded by the Osmania University, or other
gualification declared by Government to be
equivalent thereto and have put into not less than
seven years regular service s Junior Engineer on
regular establishment in the Department, or

(c) are not possessing any of the qualifications
mentioned in clause (a)and (b) above but have put
in not less than ten years regular services as
Junior Engineer on regular establishment in the

Department.

14. The above service rules would in my view make it
very clear that Mr. Bhoot, the learned Advocate for the applicants’
submission that the Sectional Engineer is not a promotional post,
would not hold water. The learned Advocate for the applicants
contended that even the respondents themselves stated that there
was no document to suggest that the Sectional Engineer was a
promotional post. Now the effect of the material on record clearly
negate in my view the case tried to be set up by Mr. Bhoot, the learned

Advocate for the applicants. | must repeat here that the concept of
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promotion has to be studied in the context of the present case and,

therefore, the emphasis that he laid on the Marathi word, “gsrmad” to

buttress his contention that the post of Sectional Engineer was not a
promotional post in the context of the present case, cannot be
accepted. | have already mentioned above that the concept of non
functional pay structure is very much there and if all these aspect of the
matter are taken into consideration, then even if the pay scale has
remained the same, nothing possibly could be done because all these
matters which were studied by Hakim Committee and based on it the
report was produced. An individual interest needs to be protected. But
it may not always be possible to please everybody all the times. | find
nothing wrong in the impugned decision of the respondents which as
mentioned above, was based on various instruments. As a matter of
fact, acceptance of Mr. Bhoot, the learned Advocate for the applicants’
arguments, would in fact, in my view violate the provisions of 2010
modified ACP by giving to the applicants jump over the next
promotional post which they are actually entitled to. In view of these
reasons, | find no merit in this O.A. and the same is hereby dismissed

with no order as to costs.

(R.B. Malik)
Member (J)

pdg
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